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&  THE CONDUCT OF AN APPEAL

Jjurisdiction and was permitted to hear an appeal from the lower court’s
refusal to grant leave to appeal '

§1.6 The Court of Appeal’s reliance on the common law jurisdictional
appeal is supported by the mandatory character of the rules governing the
subject-matter jurisdiction of courts, Such mandatory jurisdictional rules
must necessarily be enforced by some court, even if no appeal has been
expressly provided for by law. A court of appeal might be said to have the
responsibility of ensuring that courts and tribunals inferior to it comply with
such mandatory jurisdictional rules, a responsibility which attaches because
of the very nature of a court of appeal as a hierarchically superior court.

§1.7 Upon the receipt of an adverse ruling, whether prior to, during, or at
the conclusion of trial, counsel’s first duty is 1o ascerlain whether, and o
what court, an appeal is available, A careful study of the applicable legisla-
tion will reveal the proper appeal route, if any, and the grounds upon which
an appeal may be taken. It is only when this data is in hand that counsel is in

a position to advise the client concerning the wisdom of the proposed
appeal,

§1.8 It 15 crucial, then, to establish at the outset whether and whore an
appeal may be taken: the existence of and preconditions to appellate
Junsdiction must be uncovered. This chapter is concerned with the general
issues that arise in determining appellate jurisdiction, including the proper
forum for the proposed appeal and whether the appeal is by leave or as of
right. The first step in most cases is to ascertain whether the judgment or
order sought to be appealed from is final or interlocutory as that answer may
determine the appeal route. The correctness of one’s conclusions in this
regard ensures the orderly conduct of litigation and guards against signifi-
cant adverse costs orders."

B. APPEAL FROM THE ORDER, NOT THE REASONS
§1.9 It is a fundamental premise in the law of appellate review that an

appeal is taken against the formal Judgn‘lem m‘ urdt:r as issucd and entere

" Gimilarly, the Manitoba Court of Appeal noted in obirer that Carmwright J.'s statemcnl i

Caadian Urilines Led v Deputy Minister of National Bevenue, [1963] 5.C.0. Mo, 67, [1964]
S.C.R. 57 (5.C.C.) established an exception to the rle that no sppeal lies from a denial of
leave 1o appeal where the “wibunsl refusing leave had mistakenly declined jurisdiction and
failed to reach a decision on the merits of an application™: fefps v Feensirg, [2004] M.J, No.
38, 2004 MBCA 6, 128 ACWS. (3d) 628 21 para. 5 (Man. C.AL In addition, the Quebec
Courl of Appeal in obirer poted, "La Cour d'appel peut certes réformer la Cour supricure
lorsque celle-ci excéde 32 compétence™: Pharmascience inc. o Régie de Davenrance maladic
du Chuebec, [2005] 100 no 3315, 2005 QOCA 379, 139 AC WS (3d) 424 a1 pare. 20 ((hue.
CAa)

See ST Untarip Lid v Silber, [1989] O, Mo, 1382, 70 QR (2d) 5% (Omt, 10000 in
which solicitor-client costs were ordered.

in the court appeal
courl for granting t
frequently discover
ground the reversa
Judgment or order t
reasons.”’

§1.10 In the Engli
succecded in defc
reasons for judgme
that she faad cosrin
that the husband h:
of Apneal against
tion. The Court o
could be taken is
which the successi
stated:

.- L thank
gipnderred nmy
scribad, B aipp
clude some ex
renEans miven |
disposimg of th

Lake has been app
Led, v Blair,” am
other jurisdictions

Ll Sheprrered, |20
Sec alsn JIAINGH
(Om Dhiv, O

= Camada (Roval
Coun's male is o

[1955] 2 All ER.
Na. B3E. 18 CLW]
781 (Ch.)

= IRl 540
N8 0J. Ne. 2

k¥
r

Ragerville v {um
FTR. 53 (FL.T]
TriR b v fripisdr ©
appenl relused |1
Liridinies Coapapia
. [196] S.0)

[Z000 | FO 0 M,
Difoaer, [19495] |
Buiry, [ 24e07] B
400 Resoprees



the lower court's

law jurisdictional
les governing the
irisdictional rules
appeal has been
: said (0 have the
to it comply with
attaches because
perior court.

- to, during, or at
i whether, and to
pplicable legisla-
unds upon which
that counsel is in
of the proposed

ar and where an
ans to appellate
with the general
uding the proper
W leave or as of
the judement or
that answer may
wlusions in thi
sl sgnili-

tEASONS

s review that an
el and entered

ght 1.5 statement in
5.C.0 Mo, 67, [1964]
lies feorm 51 denial of
ined jurisdiction wnd
sirgd, [0k} MLT, Moo
additien, the Ouebeg
r la Cour supéricuse
Herxsuranee mcnbaddie
24 gl para. 20 | Oge.

S0 ni HCAh
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_in_the court appealed from, and not against the reasons expressed by the

court for granting the judgment or order.”® Although the appellate court will
frequently discover in the reasons for judgment errors of law that ultimately
ground the reversal of the judgment or order, it is the correctness of the

judgment or order that is in issue in the appeal, and not the comrectness of the

FEASONS.”

§1.10 In the English case of Lake w Lake,” the prospective appellant had
succeeded in defeating her husband’s petition for divorce; however, the
reasons for judgment granting the order in her favour contained the finding
that she had committed adultery. (The petition was dismissed on the basis
that the husband had condoned the adultery.) The wife's appeal to the Court
of Appeal against the finding of adultery was quashed for lack of jurisdic-
tion. The Court found that the “judgment or order” from which an appeal
could be taken is the formal order which disposes of the proceedings and
which the successful party is entitled to enforce or execute, Evershed M.R.
stated:

... | think that there is no warrant for the view that there has by statute been
conferred any right on an unsuccessful party, even if the wife can be so de-
scribed, to appeal from some finding or staterment — [ suppose it would in-
clude some expression of view about the law — which vou may find in the
reasons given by the judge for the conclusion at which he eventually arrives,
disposing of the proceeding.

Lake has been applied by the Ontario Divisional Court in Canadian Express
Lrd. v. Blair®* and the underlying principle has been accepted by courts in
other jurisdictions in Canada.™

® R Sheppard, [2002] 5.C.J. No. 30, 2002 SCC 26, 210 D.L.R. {41h) 608 a1 para. 4 (5.C.C.).
Sex also [FE2560 Owmiarier Lid. v feswrance Porrfolie frc, [2000] 0.0 No. 276, 260 O.AC. |
{Ont. Div. CL)

# Canada (Reval Conadian Moumed Police} w Ethier, 199 ConLIl 3863 {(FC.A) “This
Lowirt’s robe 35 Aot to comrect impressions "

[1955] 2 All E-R. 538 (C.A.). For an early Ontaro case see, Mofthargey v Queen, [1911] 0.).
MNo. 838, 18 0LWER, 763, 2 OOWMN. 916 (Ch.), refusing leave to appeal from (1911), 2 O.W.N
7RI (CTh. )

D Ihid, at 541.
[1990] O 0, Mo, 2176, 6 OB (3dh 212 a1 215 {Ont. D, Co )

* Rogerville v. Canada (Public Service Commission Appeal Board), [1996] F.C.J. N, 1002, 117
FTE. 33 (FCT.D), affd [2001] FCJ. Moo 692, 20001 FCA 142, 205 FT.R. 160 (FCA ),
DB} v British Columbia, [[997] B.C.). No. 674, [1997] 4 W.WER, 484 (B.C.C.A) leave 1o
appeal refused [1997] 5.C.C.A, Mo, 305, 97 B.CAC. 8D (S.C.CY Clark v Peterborough
Urilivies Commicsion, [1998] OUL Mo, 2915, 40 QR (3d) 209 (Ont, AL s0= alse B0 v
R, [19%6] 5.C.)J. No. &, 107 C.C.C. (3d) 289 at 322 (5.C.C.Y, GKO Engineering v Canada,
(2001 ] F.CJ Mo, 369, 2001 FCA 73 at para. 3 {F.C.AL), per Rothstein LA, (as he then wag);, Re
Dwlamey, [1995] B.CI. No. 2037, 13 B.CLE. (3d) 50 (B.C5.C.Y, citing this woek; Singh
Baing, [2007] B.CJ. No, 2551, 2007 BCCA 590, 248 B.CAC. 317 at pam. 9 (B.C.CAL
ARC Resowrces Ltd v SemCangds Crude Co., [2009] AJ. No, 700, 2009 ABCA 244, 457

]

-

N

|
|
{
;



B T T AT 1 T I T B A B

[Ea S S

—— R T

e i

Tt

B THE CONDUCT OF AN APPEAL

§1.11 The impottance of a lower court's reasons for judgment should not, of
course, be understated. As mentioned above, those reasons often contain the
foundation upon which an appellate court will draw its conclusions concermn-
ing whether the judgment or order below was based upon a reviewable error,
and those reasons are generally the focus of an appeal. Other appellate
courts have expressed their dissatisfaction with the lack of stated reasons for
decision in the court below, owing to the difficulty in such circumstances of
ascertaining whether an error has occurred without a record of the findings
of fact and law made by the count below.™ Indeed, in £ v Sheppard, albeit
not in a civil context, the Supreme Court of Canada held that it was an error
of law for the trial judge to have granted judgment withous providing
sufficient reasons.”

C. INTERLOCUTORY AND FINAL ORDERS

1. The General Distinction

§1.12 Several of the relevant provingial Acts provide that the exiont of a
party’s right of appeal (whether as of right or by leave), and in some
instances the court to be appealed to, depends on whether the judgment or
order sought to be appealed from is interlocutory or final® The essence of
the distinction, in Canada at least, is that a judgment or order that finally
disposes of a “substantive right™ in the litigation is final, and a judgment or

AR 225 at parn. 16 (Alte. C.A.) Canada (Atarmey General ) v Clovey, [1997] PELL No

68, 13 C.RC. (4th) &0, 155 Nid. & PELRE. 245 (RELTD.); Clark v Simmonds, [1999]
FELL Moo 10, 174 Mid. & PELE 21 (PELTIV); MacDorald v MackKinnon, [197] M5
Mo, 82, 157 MR (3d) 312 (M.E.CAL), leave to appeal refused, [1997] S.C.C.A Mo, 232, 164
N.S.R. (2d) 80 (S.C.C.), LD, Jrving Ltd v. Hughes, [2010] N.B.J, No. 118 (N.B.C.A.), citing
Veno v Linited General Insurance Corp,, [2008] NBJ. No. 179, 2008 NBCA 39, 130 N.B.R,
{2d) 237 at paras. 76-77 (N.B.C.AL) as well a5 this work. See also Mamaca v Coseco frsur-
ance Co., [2008] 0.1, No. 2508, 238 0.A.C. 56 st para. 3 {Ont. Div. Cr).

Bucan (Sionchouse) v Stonehouse, [1990] OJ. Mo, 403, 25 REL (3d) T {0t Daw, Cr);
Polarsky Electronics Lod v AGT Lid IEW]] Al Mo, 153, 2001 ABCA 36,90 Al LR {3d)
¥ ot parus. 17-19, 22 (Ala. C A} Perfanick v Pamciera, [2001] M0 Moo 528, 2001 MBCA
200, 160 Man, K. (2d) 287 at para, 39 (Man_ C.A.) Mote that appellate cours have alss com-
menied on the paucity of rezsons provided by tribunaks: Suvion Capiral Corp. v Saskatchewan
Fimmcial Services Commission, [2008] 5.J. No. 99, 2008 SECA 21, W7 Sosk, B, 100 a1 paras,
50-54 (Sask. C.A); Law Sociery of Lipper Canada v. Netastein, [2010] 0.J. No. 1046, 59 O.R.
(3d) 1 (Om. CAL)L

£. v Sheppard, [2002) 5.C.1. No, 26, 2002 SCC 26, 210 D.LER. (4th) 608 (5.C.C.).

Eg., Cowt of Appeal Act, RSB.C. 19%, .77, s 7; Judicawre dct, RSNB. 1973, ¢, )2
5. B3 1) [en. 1981, c. 36, 5. 6b)); Judicanwr Acr, RS.NS. 1989, c. 240, 5. 40, a5 am.: Courts
of Justice der, R3O, 1990, c. C43, 517 and 19, a5 am.; Rules of the Supreme Court, 1986,
SM.L 1986, ¢. 42 Sch. D, g1, 57.02, ST.0LA; Code of Civil Procedure, RE50Q., c C-25 5 29
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a judge of the court™ and the New Brunswick Rules permit the Court of
Queen’s Bench to transfer a proceeding to the Court of Appeal.™

§1.141 In Dunnington v. 656936 Ontario Lid ™ the Omario Divisional
Court was faced with an appeal in respect of which it had no jurisdiction.
The appeal ought to have been properly brought in the Court of Appeal.
Rosenberg 1., speaking for the Divisional Court, set out the factors to be
considered in exercising the Court’s discretion o transfer the appeal as
follows:

We are of the view that, in exercising our discretion, we should consider,

first, does the appellant have a meritorious appeal;, secondly, will the re-

spondent suffer undue prejudice as a result of further delay while the appeal

is waiting to be heard by the Court of Appeal; and thirdly, has the appellant

moved expeditiously once it was known that the jurisdiction was being

dispumd?“ ?
§1.142 In Dunningron, the Court declined to transfer the appeal on the basis
that the appellant had little chance of success, and the respondent had
suffered, and would continue to suffer, prejudice by continuing delay. In
such circumstances, the appellant’s recourse is to seck leave for an extension
of the time within which to commence an appeal in the Court of Appeal. In
Hammond v, State Farm Mutual Awtomobile Insurance Company,™ the
Divisional Court considered the meaning of “meritorious appeal” and
concluded that the appellant must have “an arguable case that could rea-
sonably, but not necessarily be successful”."” The Court concluded that the
appellant’s case was not meritorious because it was barred by a limitation

period and refused the transfer.

G THE DISCRETION NOT TO HEAR MOOT APPEALS

§1.143 An appellate court is occasionally faced with an appeal in which the
factual substratum of the appeal has disappeared, either by the effluxion of
time or by the interposition of fresh circumstances. In either event, the court
must determine whether it is appropriate to hear and determine the appeal or,
alternatively, to quash the appeal.

§1.144 There are, of course, an infinite variety of facrual circumstances in
which the substraruem of an appeal can be said to have disintegrated. Some
of the more common instances include the following:

"L Federal Court Rules, SOR/9E-106, . 49,

Y Rules of Courr, N.B. Reg. 82-73. 1. 69.11.

B4 1903) 0. Mo, 365, 9 O.R. (3d) 124 (Ont, Div, CLL

Y5 fhid. ar 125.

HB100 1] 0. Mo, 2406, 99 C.C.LL (dih) 224 {Ont. $.0.0.1.
7 thid, at pars. 12
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G0 THE CONDUCT OF AN APPEAL

- A party has died”

= The remedy sought in the original litigation has been exhausted (e.g., 2
labour injunction,™ or a sentence for a criminal conviction).™"

«  The order appealed against has expired according to its terms. ™

«  The conduct sought to be enjoined in the original litigation has
oecurred.

«  The statute sought to be challenged has been repealed or rendered
inoperative by judicial decision.™

+  The dispute between the parties has changed such that the relief sought
or question asked is no longer determinative of the dispute.™

«  The partics have settled the dispute.™

W pe Codeddu and the (ueen, [19583] O3, No. 3005, 146 D.LE. (3d) 653 (Ont. CAY R v
Merewre, [1988] S.C1 Moo 11, 48 DULR. (4th) 1, [1968]) | S.CR. 234 (5.C.C.); Canada
iMinister of Cinzenship and Imumigratbon v. Nemsila, [1997] FC.J, Wo. 630, 214 N.R. 383
(F.CAL): and R, v Lewis (1997, 153 D.L.R. (d4th) 184 (B.C.C.AL), see Clark v Peterborough
Urilities Commizsion, [1998] 0, No. 2915, 112 OAC IWHOn. C.A ) in which a chalkenge
1o a policy that requited securily deposits from wellare recipients was rendered moot when the
challengers moved to a different municipality, and R, v Smith, [2004] 5.C.J. No, 385, 2004
SCC 14, [2004] | S.C.R. 385 (S.C.C.) British Columbia (Securities Commission) v Eilors,
[2010] B.C.J. No. 444, 2010 BCCA 134, 317 DLL.R. tdth) 407 (B.CCA)

3% prernational Brothertwod of Electrical Workers Local 2083 » Wimsipeg Briliders ' Exchange,
[1967] $,C.J. Mo 55, 65 DLR, (2d) 242 (S.C.C.p; OK Eeoeromy Stores v BIED.SLL, Local
454, [19%4] 5., Mo 437, 118 DR (4th) 345 (Sask, C.A), per Gerwing 1A Great Atlansic &
Pacific Co, of Camada Lid v ULFEC W, Locals 175 and 633, [1995] 0., No. a9, 1x DLER.
(dth) 742 (Oml D, CL)

0 pe Maithy and A.G of Saskatchewan, [1984] 5.0, No. 415, 10 D.LR, (4th) 745 (Sask. C.A.).
See also Histed v, Lenw Socien: of Mantioba, [2007] MJ, Mo, 460, 287 DL R_{4th) 320 (Man. C.A.),

M eutham fne. v Canpda, [1990] 0. Mo, 433, 72 O.R. (2d) 376 (Ont. CAL

e Emvironmental Amsociation v Nove Scotia (Minister of the Environment), [1989]

.50, Mo, 141, 38 DLR, (4th) 544 (NS C AL

M porowski v Conade (4.G), [1988] 5.C.0 Mo, 14, [1989] | S.CR. 342, 57 D.L.R. (d4th) 231
(5.C.C.); Forgar v Quebec (4.G), |1988] S.CR. 90 (S.C.C.K R v Finlay, [1%93] 5.C.1. No.
%0, 105 D.LR. i4th) 699 (S.C.C.3 Grimbie v Edmorfon (Citel, [1996] AL Noo 190, 133
D.LE (dth) 587 (Ala CA); Sierrg Club of Western Canada v. Sritish Columbia (Chiel
Forgzrery, [1995] B.CL Moo 1324, 126 DLE. (4th) 437 (B.C.C.A). There is a difference
between cases being rendered moot due 1o inoperative begislation and cases where legislation
appears 1o kave been conclusively interpreted: see Reference Ko Public Schools Acé (Man,}
5 78 [1993] 5.C.0. Mo, 26, 10 DLL.E. {dthp 725 a0 T28-20 (5.C.C.)

W prpitlips v. Neva Scotia (Commission af Irquiry inte the Westway Mine Traged ), [1995] 5.C.1
Mo, 36, 124 DLE. (k) 129 (5.C.C % Wil v Moniraba (Mental Heplth Review Beered),
[1994] M1, No. 401, [1994] &8 W.WR. 761 (Man. C.A); Romaniz (Siates v Cheng, [1997]
N.S.J. No, 408, 119 C.C.C. (3d) 561 (N.5.C.A ) Mayirar General Contractors Inc. v Imierng-
rional Union of Painters and Allied Trades, Local 1519, [2008] 0.0, Mo 1353, 90 O.R. (34)
451 a1 para. 31 (Ot C_A) {*In summary. this appeal is moot because the relicf sought by the
Union is no longer availabde and because the Events have reshaped the dispute between the
parties such that the issue this court is asked o decide is not determinative of that dispute™)

M5\ punro v Museo, [2005] 0. No. 4167, 203 O.AC. 26 (Ome. Div. CL).

§1.145 The lewd
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§1.145 The leading case on the discretion not to hear moot appeals is the
judgment of the Supreme Court of Canada in Borowski v. Canada (4.G )"
Some years earlier, Borowski had commenced an action seeking a declara-
tion that the abortion provisions of the Criminal Code™ were inoperative on
the basis that they were inconsistent with provisions of the Canadian Bill of
Rights™* and, latterly, the Canadian Charter of Rights and Freedoms.™
Borowski's case was dismissed at trial,”™ and his appeal to the Saskatche-
wan Court of Appeal was unsuccessful.”' In the hiatus between the time that
leave to appeal to the Supreme Court of Canada had been granted and the
time of the hearing of the appeal, the provisions of the Criminal Code
challenged by Borowski were struck down (for reasons very different from
those advanced by Borowski) in the Supreme Court’s judgment in R. w
Morgentaler,'™

§1.146 The Court unanimously held that Borowski's case had been ren-
dered moot by the previous striking down of the provisions he sought to
challenge. Concerning the gencral principles of mootness, the Court
stated: ™

The doctrine of mootness is an aspect of a general policy or practice that a
court may decline to decide a case which raises merely a hypothetical or ab-
siract question, The general principle applies when the decision of the court
will not have the effect of resolving some controversy which affects or may
affect the rights of the parties. If the decision of the court will have no prac-
tical effiect on such rights, the court will decline 1o decide the case. This es-
sential ingredient must be present not only when the action or proceeding 15
commenced bul a1 the time when the court 15 called wpon to reach a deci-
sion. Accordingly, if, subsequent to the initiation of the action or proceed-
ing, events occur which affect the relationship of the partics so that no
present live controversy exists which affects the rights of the parties. the
case is said to be moot. The general policy or practice is enforced in moot

MY Borowski v Camada (4G, [1989] S.C.J Mo, [4, [1989] | S.C.R, 342, 57 D.L.R. (dh) 231
{5.0.00).

! RS.C1970, &, C-34 [now RS.C, 1985, ¢, C-46),

M rs.C 1970, App. | [now the Comsritwnion der, T8 RS.C 1985, App. 1)

M cnstinion Act, 1982, PL 1, enacted by the Camada Act, P52 (LK) e 1.

¥ Borwski v Canada (A.GJ, [1983] 5.J. Mo, 784, 4 D.LR. (4h) 112 (Sask. Q.B.),
Y Barowski v. Canada (4.0G), [1987] 5.0, No. 312, 39 D.L.R. ¢dth) 731 (Sask. C.A.)
B 19%8] $.C.0, No, 1, [1986] 1 S.CR. 30, 44 D.LR. (4th) 385 (5.0.C.),

3 Bovowski v Canada (4.G), [1989] 5.C.0. No. 14, , [1959] 1 S.CR 342, 57 D.LR. (4th) 231 at
139 15.C.C.Y%; see also Memorial Universine of ¥ v Memorial DUniversity of Nild. Faculty
Asga, [T N Moo 1BE, 153 Nid. & PELR. 62 (Nfd. C.A).
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cases unless the court exercises its discretion o depart from its policy or
14
practice, ., .

§1.147 As indicated in Borowski, a court’s consideration of its discretion to
hear a matter which 15 arguably moot 15 a distinct two-stage process. The
“mootness” of the case is not the end of the matter. It remains to be consid-
ered whether the case, notwithstanding that it is moot, ought, nevertheless,

to be heard and decided in the parties’ interest or in the public interest. The
Court stated:

First it is necessary to determine whether the required tangible and concrete
dispute has dizappeared and the izsues have become academic. Secondly, if
the response to the first question is affirmative, it is necessary to decide if
the court should cxercise its discretion to hear the case™

§1.148 In Borowski, the Court identified a number of relevant criteria to be
considered in the exercise of the discretion to hear an appeal that has been
determined to be moot. These criteria are necessarily connected to the
underlying rationalia for the existence of a discretion in the Court to hear
moot appeals. These three rationalia are as follows:™*

*  There is a presence of an adversarial context in the case, notwithstand-
ing the mootness of the issue as between the parties, perhaps by way of
collateral conscquences of the outcome 7

+  There is a concern for conserving the Court’s resources.™*

. There is a need for the Court to demonstrate a measure of awareness of
its proper law-making function.”

§1.14% The adversarial context of litigation is absent in most cases in which
a preliminary finding of mootness is made. A moot case is, almost by
definition, a case in which the substance of the dispute between the parties

™ Borowski v Canadia (4G}, [1989] 5.C.0. No. 14, [1989] | 5.C.R. 342, 57 DLL.R. (€th) 231 at

239 (B.C.C), see also Memorial University of Nd « Memorial Universite of ¥4 Faculoy
Assa,, [1997] ML), Mo. 1B, 153 Nild. & PELR, 62 (Nild. C.A)

55 Borowski, ihid

P The Borowski criteria continue 1o be applied by the Court: see Re 5. Marws Poper fnc

(Barkropa), [1996] 5.C1 Ko 3, [19%6] | S.CR. 3 {5.C.Cx HWinks v British Columbia (Fo-
rensic Psyohiairtc Instiimre), [1999] 5.0.0. Mo, 31, [1999] 2 5.C.R. 625 a1 6R6 (5.0.C.); Bese v
Brivish Colwmbia (Forensic Poychiatric Instineie), [1999] 5000, Mo, 32, [1999] 2 5.C.R, 722
&t 729 (S.C.C. New Brnnpwick v G0, [1999] 500 Mo, 47, 177 DULR. (dth) 124 a1 142-43
{(S.C00% B v Soith, [2004] 5.1 No. 10, NEM SCC 14, [2004] 1 5.C.R. 3RS (5000
Dowcer-Bowdreaw v, Nova Scotio (fMinister of Edvearion), [2003] 5.C1. No, &3, 2003 5CC 62,
[2003] 3 S.C.R 3 (5.C.C.F sex abo Grimble v Edmomor (Cing, [1996] A, No. 190, 18]
AR 150 (Al CoA)

' See, g, & v Adams, [1995] S.C.1 Ne. 108, 131 DR, (4th) | a1 10 (5.C.C.)

Y8 Cee also, Archambault v Sunrise Suites Holdings Inc., [2005] 0.1, No. 5091, 205 0.AC. |98

{Ont. D, O and Penctonguiskere Mental Health Centre v Qrrarto, [2000] 01 Mo, 10244,
20000 AC, 125 (Ont CLAL).

Y e Omtario Fund v Essenss, [2011] 00 No. 2366, 278 0.A.C. 383 (Ont. D, CLL
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has disappearcd, leaving nothing for the parties to contest in the litigation.
Nevertheless, in some circumstances, the mootness of the primary issue may
leave important collateral issues outstanding for either or both of the parties.
For example, in British Columbia Transit v. British Columbia Council of
Human Rights,"" an employer sought a prohibition order against an adminis-
trative tribunal to prevent the tribunal from proceeding with a hearing in
which a former employee complained that he had been illegally discrimi-
nated against on the basis of age. In the course of the litigation, the Supreme
Court of Canada upheld the legality of mandatory retirement provisions in a
different case, and, thus, settled the law in relation to the employee’s
complaint in favour of the employer. Notwithstanding this substantive
victory, the employer resisted the suggestion that its appeal to the British
Columbia Court of Appeal on the prohibition order was moot, since an
important procedural issue as between the employer and the tribunal
remained outstanding. Taggart J.A., speaking for the Court, concluded that
the employer had “a very real and significant interest” in having the court
decide this procedural matter. ™"

§1.150 Similarly, where the Attorney General participates in a private
litigation in response to a constitutional question raised by one of the
litigants and the private litigants settle the underlying action before the
appeal is heard, the Attorney General may continue with the appeal on the
constitutional question because that issue is not moot.*® On the other hand,
the fact that a party that may be affected by the court’s decision in the moot
proceeding in some future proceeding does not give that party sufficient
interest in the moot proceeding to give it continued life.

§1.151 In some instances, the court will be willing to disregard a lack of
adversarial context where the circumstances which have made the appeal
technically moot have not fundamentally altered the positions of the partics.
For example, the loss of an adversarial context in an appeal arising from the
repeal of a statute may be ameliorated by the fact that the successor statute is
substantially similar to the repealed statute. In Mahe v Alberta™ the
statutory provisions at issue had been repealed and replaced by new provi-
sions. The Supreme Court held that, in view of the similarity of the language
between the old and the new provisions, the appeal ought to be decided. ™

0 [1991] B.C.J. No. 3089, 56 B.C.LLR. (2d) 261 (B.C.C.AL
1 fbid, at 267.

2 Bartl v. Obelmicki, [2007] M1 No_ 110, 279 DLLR_ (dih) 304 (Man, C.A).
ial

Tamil Co-gperative Homes fnc. v Ardappab, [2000] 0.0, No. 31572, 49 O.R. (3d) 566 (On.
CA)

™ [1990] §.C.J. No. 19, 68 D.LE, {4th) 69, [1090] | S.C.R. 342 (S.CC.0

" Ihid, at 105 (DULR.). See also Harrisen Hor Springs (Village) v Kamenka, [2004] B.C.J. No.
1251, 243 D.L.R. {4th) 141 at parn. & (B.C.C A ),

Tl b i
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§1.152 The existence or non-existence of an adversarial context to the
litigation, whether by way of collateral issues or interested interveners,'™ is
not a determinative factor in the exercise of the court’s discretion. The more
important set of factors surround the question of the availability of judicial
respurces and the threshold for persuading the court that it ought to devote
such resources to the determination of an appeal in which the adversarial
context is lacking.

§1.153 Certain types of cases are, owing to their factual nature, inherently
unlikely to arrive at the court of appeal before they become moot.”" These
cases are frequently referred to as those “of a recurring nature but brief
duration”™™ or cases that are “evasive of review”’® Cases involving
interlocutory  injunctions in labour matters are the paradigm: Almost
inevitably, by the time the case reaches the court of appeal, the strike in
relation o which the injunction was sought has been settled”’™ A stark
example of this phenomenon is the notorious case of Tremblay v, Daigle,”
in which Tremblay obtained an interlocutory injunction to restrain Daigle,
who was then pregnant with his child, from having an abortion. Notwith-
standing the remarkable speed with which the case proceeded to the

W e Borowski v Canada (4.GJ, [1989]) 5.C.J. Ne. 14, [1989] | S.C.R. 342, 57 D.LR. i#h)
731 at 224 (5.C.C.), citing Law Sociery of Lipper Canada v. Skapinker (Joel), [1984] i §
Mo, 1%, [1984] | 5.C.R. 357, 9 D.L.R. {4th) 161 (5.C.C.), and R. v Mercurw, [1988] 5.C.1. No.
11, 4% D.L.R. (#h) |, [1988] 1 5.C.R. 234 (S.C.C.). Note that the courts will be more likely to
find that an sdversarial coptext exists where the intervenors have participated m the litigation
from the beginning rather than being parschuted in 1o preserve the sdversarial context of an
appeal; Dragan v. Conada (Minister of Citizenship and Immigranion), [2003] F.CJ. Mo. 813,
224 DLLE. (4th) 764 at para. 4 (F.CA)

The corollary of this statement is that where appellants do not exercise dise diligence m
appealing an order and the appeal is moct, the Court may refizse to hear the sppeal. See Gagli-
ano v Canada (dnorney General), [2006] F.C.J. No. 338, 268 D.L.R. (4th) 190 (FAL

MB o owski v Ceamada (4.G), [1989] 5.CJ. No. 14, [1989] 1 S.C.R. 342, 57 DLR. (4ih) 231 at
245 (D.LR.).

MY g ok, ibid See also Tamil Co-operarive Homes Inc. v Arulappah, [2000] O.J, No. 3372,
40 QR (3d) 566 at para. 20 (Ot C.A ), in which the Court said, “The standard of review is
not an kssue which is “evasive of review” in the sense that it is not amenable to jodicial scratiny
throwgh the normal litigation process™.

M on International Brovherhood of Electrical Workers Local 2085 v Winnipeg Builders ' Exchange,
[1967] 5.CJ. Ne. 55, 65 DLLR. (2d) 242 (5.C.C) Examples of cases that are “cvasive of
review™ include the constinstionality of publication bans at bail heanings because the tme
frame of such bans is ordinarily brief { Toromre Siar Newspapers Lid v. Canada, [2009] O.J.
Mo, 288, 2009 ONCA 59, 302 DLLR. (4th) 385 (Ont. C.A)) and the propriety of shor-term
child protection orders (Nova Scotia (Minister of Community Services) w LpdJ, [2004] M5
Mo, 261, 242 D.L.R. (#1h) 274 (NS.C. Ak Hritish Coliembia (Direcior af Child, Family and
Community Services) v. B. (5.0), [2006] 0., No. 2652, 270 D.L.R. {4th) 536 {Om. C.A.b Lep
also & (B v Alberia (Divector of Child Welfarey, [2004] AJ. No, 229, 237 D.LR. (4th) 213
{Adea CALL

3 [1989] S.CJ. Ne. 79, [1989) 2 S.C.R. 530, 62 D.LLR. (4h) 634 (S.CLC)
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Supreme Court of Canada,”™ the Court was advised during the course of the
hearing that the appeal had become technically moot by the fact that Daigle
had obtained an abortion in contravention of the existing injunction. The
Court determined to decide the appeal “in order to resolve the important
legal issue raised so that the situation of women in the position in which Ms.
Daigle found herself could be clarified”.™

§1.154 In an interesting reversal of the circumstances in Tremblay, the
Manitoba Court of Appeal refused to exercise its discretion to decide an
appeal brought by an individual who had unsuccessfully applied for an
injunction to restrain his girlfriend’s abortion.™ The fact emerged at the
hearing of the appeal that the respondent was not pregnant. Similarly, the
Ontario Court of Appeal refused to exercise its discretion to decide an
appeal brought by a woman challenging the constitutionality of the Process-
ing and Distribution of Semen for Assisted Conception Regulations on the
basis that the appellant successfully self-inseminated. However, another
woman who had not been able to do so obtained intervenor status in the
appeal and the Court remitted the challenge to another judge of the Superior
Court for an expedited hearing on the Charter issues,™

§1.155 In exercising its discretion to devote scarce judicial resources to a
moot question, the court will be influenced by the public importance of the
1ssue in the appeal. Where a particular point is likely only to be decided in
the context of a moot appeal, the court may exercise its discretion to decide
the case in order to create certainty in the law. Public importance is not, of
itself, determinative, particularly in appeals brought to the Supreme Court of
Canada, in which the central precondition to the granting of leave to appeal
is that the prospective appeal raises a question of national importance,”™ But
where a broad cross-section of the public is likely to be affected by the
court’s decision, an enhanced element of public importance militates in
favour of exercising the discretion to decide the appeal ™ Alternatively,

"™ The injunction restraining the abortion was grasted on July 17, 1989 The Quebec Court of
Appeal delivered judgment upholding the injunction om July 26, 19849, The appeal was heard
by a full parel of the Supreme Court of Canada on Aupust &, 1999 Sea Tremblov, ibid., at 638
(D.L.R.}

Tremblay, ibid . at 664 (D.LR),
"™ Nigwmi v Morris, [1990] ML No, 168, 64 Man. R. (24) 319 (Man. C.A.),
"™ Jane Doe v Canada, [2005] 0. Mo. 725, 75 O.R_ (1) 725 {Ont, C.AL

™ Subsection 401} of the Supreme Courl Aer: See Sorowski, [19H9] | S.C.R. 142, 57 DILE
(thy 231 ot 2446 (5.C.C.); Torpmio Star Newspapers Lid. v Camada, [2009] O.J. No. 288, 2000
OMNCA 39, 302 D, LR, (4th) 385 at para, 21 {One, C.ALL

" Qe Trembloy v, Daigle, [198%] 5.CJ. Mo, 79, [19%9] 2 S.C.R. 330, 62 IL.R. (dth) 634
(5.C.C.0 and Professional fnsiitute af the Public Service af Canada v Norrhwest Territories
{Conmnissivomer), [1990] 5.C.0. Mo, 75, [19%0] 2 S.CR. 367, 72 DL R (dehd 1 at F30S.C.C0

73
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where deciding an issue could potenually protect individuals in life-
threatening situations, the required threshold may also have been met 7™

§1.156 The third rationale underlving the court’s discretion was described in
Borowski as “the need for the court to demonstrate a measure of awareness
of its proper law-making function."*™ The consideration of this rationale is
largely a reflection of the court’s circumspection on its role in the political
process. The court will, in general, be disinclined to decide a moot point if
the matter is more properly regarded as requiring a legislative solution by
Parliament. This factor was determinative in Borowski, in which the Court
held that the appellant’s attempt to obtain the Court’s opinion on the moot
point raised by his appeal would have wmed the appeal into a private
rcference, and may have pre-empted Parliaments consideration of a
legislative solution.™ This factor also appears to have been determinative in
Nova Scotia (Minister of Communiny Services) v C. B.L.), where the Court
agreed to hear a moot appeal because the only question addressed in the
appeal was the junsdiction of the court to order the Minister to provide
services under the Child and Family Services Act.™ Counsel have raised
other rationales that have been rejected by the courts. For example, the
courts have held that the fact that the appellant obtained leave to bring a
madt appeal 15 not a reason for the court to hear the moot appeal.®™ Further-
more, the importance of the issue to the parties is not a relevant considera-
tion,™ nor is the time or effort spent by the parties preparing for the

appeal.*™

"™ H(T v. Children’s Aid Societv of Merrapolitan Toronta, [1996] 0J. No. 2578, 138 D.LLR.
{4th) 144 at 154-55 (Ont. Gen, Div.). See also Poluska v Cava, [2002] OJ. Mo 1767, 212
D.L.R. {4th} 226 {Ont. C.A )

1 Bovowskl v Canada (4.GJ, [1989) 5.0, No. 14, [1989] | S.C.R. 342, 57 D.LR. (4th} 231 at
246 (5.C.C.}.

0 fhid, at 249 (D.LR.). See abio Taronio Star Newspapers Lid. v Cangda, [2009] O.J. No. 288,
2009 ONCA 59, 302 D.LR. (4th) 385 &1 par. 22 (Omt. C.A.), “This ease is not a departure
from the count's traditional role. Moreover, at the core of the dispute is the continuing viability
of one of this coun’s own decisions™ (in dissent, but adopted by majority a1 para. 161).

Al [2007) M.8.). No. 164, 262 DLL.R. (4th) 725 s para. 13 (N.S.C.A.),

B Tamil Co-operanive Homes fnc. v Aralappah, [T 00 Moo 3372, 40 OB (3d) 566 a0
para, 32 (Ont. CAL

Y8) fhid, a1 paras. 2328
I thid, at para. 26-30.
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92 THE CONDUCT OF AN APPEAL

this Court will only interfere if it is satisfied that the Court appealed from
has acted on some wrong principle of law or that its award is unreasonahle
having regard 1o the evidence and then it will be slow to act on the latter
ground and will only do so under exceptional circumstances, '™
§2.59 In Fanjoy v. Keller,'™ the Supreme Court of Canada exercised this
power to reverse the New Brunswick Court of Appeals reduction of
damages in a personal injury action. Spence J., speaking for the majority of
the Court, concluded that the Court of Appeal had not articulated a proper

principle for its reduction in the trial judge’s award, and, accordingly, the
award at trial ought to be restored.

C. HEARING NEW [ISSUES ON APPEAL

§2.60 A judgment from which an appeal is taken can properly be regarded
as vulnerable to attack on all factual and legal grounds upon which the
appellate court has jurisdiction. There are, however, practical limitations
upon the breadth of an appeal from a judgment at trial. One of these is the

. eneral rule that an appellant may not raise a point that was not pleaded. or

was not argued in the tnal court, unless all relevant evidence is on the
record.

§2.61 An early discussion of this point is found in the judgment of the
Supreme Court of Canada in Lamb v Kincaid'™ In Lamb, the plaintiffs
sur:ceededr at trial in obtaining judgment for damages in respect of a quantity
of gold misappropriated by the defendants. On appeal, the defendants raised
the argument that the plaintiffs had acquiesced in the trespass and were,

thequcre, disentitled to damages. Duff J. (as he then was), speaking for a
majority of the Court, stated:

_Hau:l it been suggested at the izl that the plaintiffs ought to have proceeded
in the manner now suggested, it is impossible to say what might have
proved to be the explanation of the fact that the plaintiffs did not so pro-
ceed. Many explanations occur to one, but such speculation is profitless;
JI].TIIi I de not think the plaintiffs can be called upan properly at this stage to
Justify their course from the evidence upon the record. A court of appeal, |
think, should not give effect to such a point taken for the first time in

" [1973] 5.C.0. No. 59,34 D.LR. (3d) 650 a1 655, [1973] S.C.R, 493 (S.C.C. b
"™ (19731 5.C.0, No. 81, 38 DLLR. {3d) 81 {S.C.C).

""" In the constitutional contet, see Miran 1. Truded, [1991] 0.J, No. 1553, 4 OR. (3d) 623 (OniL
C.A), revd on other grounds, [1995] 5.C1. No. 44, [1995]) 2 S, 418 ¢5.0.0.0 Rewrko v
sevens Esnane, [1998] B.CJ Mo 440, 47 B.C LR i3d) 7 (B.C.C.A L 2nd see the discussion
of, irter alia, Perez v Salvation drmy fn Canada, [1998] 0.0, No. 5126, 4= (LE (3dy 279
iOnt. C.AL) in Chapter 3 “Appellate Juzisdiction in Criminal Matsers™

" [1907] 8.C.0. Mo, 19, 38 S.C.R. $16(S.C.C.0
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appeal, unless it be clear that, had the question been raised at the proper
time, no further light could have been thrown upon it il

The principle as stated had ample English authority in support,'™ and has
been followed without controversy since,

§2.62 The rationale for the rule would appear to be that it is unfair to spring
a new argument upon a party at the hearing of an appeal in circumstances in
which evidence might have been led at trial if it had been known that the
matter would be an issue on appeal."™ Thus, in fbottson v Kushner,'” an
appeflant who had been held to hold lands in trust for the respondent was
prevented by the Supreme Court of Canada from arguing that the respondent
was disentitled from seeking the court’s assistance on the basis that he had
conveyed the land to the appellant to avoid a matrimonial property claim by
his wife. Martland J., speaking for the Court, stated:

The conveyance by the respondent to the appellant is not illegal upon its

face and its illegality would depend upon proof of all the surrounding cir-

cumstances. The respondent had no notice of the necessity to lead evidence

wpon this issue,""!

§2.63 In Kaiman Es.'me v Graham E.'ﬂafa'u the Ontario Court of Appeal

be contrary to the “interests ijl.lstl‘.':ﬁ and that appeals must be mnduc:ted

with regard to the pl-...tdmgs and positions a.d*.ran:ed at tnal " Notably, in so

0 rhid , at $39,

" rhicl, Duff 1. cited the following cases, at 539; Srowae v Dwan (18930, 6 B, 67 a1t 76 (HLL.);
Connecticat Fire fns. Co. v Kavanagh, [1R92] AC. 473 at 480 (PC); The Tavmania {1890,
15 App. Cas. 223 at 225 (H.L.}; Ex parte Firth {1882), 19 Ch. D, 219; Karwsaratme v Fendi-
mandus, [1902] A.C. 405 at 409 (P.C.): Loosemors v Tiverion & North Devon By Co. (1882,
22 Ch. D, 25 (C.A), revd (1882}, 22 Ch, [, 24 (C.AL), rewd {1884}, 9 App. Cas. 480 (H.L.);
Page v Bowdler (1894), 10 TL.R. 423 {D.C.% Borrowmar Phillipy & Co, v Free and Hollix
(VETHY, 48 L1 QuLB. 65 at 68 (C.A),

See MK w MUH), [1992] 5.C.), Mo, 85, 142 N.R. 320 ar 367 (5.C.C) In & » Brows,
[1993] 5.C.1. No. B2, [1993} 2 5.C.R. 918 at 923 {5.C.C.}. L'Heurcux-Dubé J. articulated the
Dw main concerns that courts have with the practice of raising new issues on appeal. They
melude: “first, prejudice 1o the other side caused by the fack of opportunity to respond and
adduce evidence ot trial and second. the back of & sufficient record upon which to make the
findings of fact necessary w properly rule on the new issue™. See also Jofwzon v Athierics
Cavrercla, [1998] OUL, Mo, 3757, 114 OAC. 388 (Ot C.A K Brober Equigment Lid v Freser
Surrey Docks Led., [1999] B.CJ. No. 2360 QL (B.C.CAY OBaan v O Brean, [1997]
B.C.J Me. 2161, 43 B.C.LR. (3d) 29 (B.C.C.A).

"0 [1978] 8.C.J, No, 42, [1978] 2 S.C.R. 838 (S.C.C.).
" thid., at B63.

i1z [2009] 000, Me, 324, 245 OAC. 130 (Ont. CA)

" I 5o ruling, the Court of Appeal cited the principles articulzted in B v Farsmg, [1998] 5.C.)
Mo. 91, [1998] 3 5.C.R. 579 (5.C.C.) (per L'Heureux-Dubé J., dissenting) and & v Sweemey,
[Z0060] 0.0, Mo, 3534, 50 OUR, (3d) 321 (Ot T4
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doing. the Court raised two additional considerations that should be taken
into account by an appellate court in considering a request to hear new
1ssues, namely: (i) whether the appellant has tried to “save harmless the
respondents” from any additional costs, and (31) the “likelihood of success of
the appellants” argument” as compared to the “interests of finality™ "

§2.64 In addition, recent case law suggests that the respondent’s failure to
expressly object to the new issue being raised on appeal will militate in
favour of the appellate court’s exercise of its discretion to permit the hearing
of the new issue.'"”

§2.65 The burden on the panty secking to raise a new argument on appeal is
substantial. In Block Bros. Realty Ltd v Boese™ the British Columbia
__L‘nuri of Appeal held that an appellant in such circumstances must prove

“beyond a reasonable doubt™ thai all of the Tacts relevant to the new argu-
ment are before the appellate court, and that no satisfactory answer to the
new argument could have been given by the opposing parties if the argument
_had been raised at trial ™ Indeed, the couris have been reluctant to allow

new issues to be raised on _appeal even where all of the elements of the

_within the body of the ﬁn":mli pleading.™

§2.66 Similar considerations apply in appeals in judicial review proceed-
ings. In Alberta (Information and Privacy Commissioner) v. Alberta
Teachers ' Association, Rothstein J., speaking for a majority of the Supreme
Court of Canada, stated that “... raising an issue for the first time on judicial
review may unfairly prejudice ti:le Opposing party and may deny the court the

adequate evidentiary record required to consider the issue™. ™

“new” cause of action (Le., not expressly pleaded) are nnncthc]css cnntamed

" Katiman Estate v Graham Estate, [2009] 0.J. No. 324, 245 0.A.C. 130 at paras. 23-24 (On

CA)L

See, eg., Rizeni Holdings v Fawghan (Ciel, [2010] O, No, 1063, 260 O.AC. 138 (On
C.AY Piresferreira el al v. Avotte of al, [2000] 0. Mo, 2583, 263 OuAC. 326 (O CLAL)L

"1* [1988] B.C.J. No. 416, 24 B.C.LR. (2d} 178 (B.C.C.A).

'" Sec also 681200 Alberta Lid v Hunter, [2012] AJ. No, 237, 2012 ABCA B3 at paras, 25 o1
seq. (Al CAL), in which the Alberia Count of Appeal declined to permit the appellants to
raise the bssue of laches as 4 pew issue on the Basis that the appellants had not proven beyond a :
I":Imﬂﬂh' doubt that no fu rihier evidence would reeed 1o |_-|¢ .;.;.Ilu:d

1

MY cer, e Lombardo v Caiaczo et al., [2006] O.). No. 2286, 211 OAC. 270 (Ont. C.A )
where the Ontario Coust of Appeal rejected the argument that the trial judge should have con-
sidered the issue of fravdulent conveyances under the applicable stanmes because all of the
requisite elements of this cause of action were before the trial judge, notwithsianding the fact
that the stavement of chaim did not expressly advert to this stansary cause of achon,

[2001] 5.C.J. Mo, 61. 2011 SCC 61 at para. 26 (S.C.C.), citing this work.
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§2.67 A failure to object at trial to a judge’s charge o the jury on an issue is
“ysually fatal” 1o an appeal on that issue.™ i
§2.68 The presumption against hearing new issues on appeal is all the
stronger where the issue has been expressly abandoned at the time of trial. In
Grav v. Coric, ™ the appellant put forward arguments in the Ontario Court of
Appeal and the Supreme Court of Canada conceming the trial judge’s failure
to instruct the jury on the question of foreseeability of suicide in a case of
wrongful death. In this case, however, the respondent (plaintiff) had agreed
prior to trial to substantially reduce its damage claim in retumn for an
agreement that the only question to be decided by the jury was the issue of
causation, McIntyre J., speaking for the Supreme Court of Canada, observed
that the wording of the question put to the jury and the presentation of
evidence at trial were indicative that the guestion of foreseeability had been
put aside by the parties. McIntyre J. stated: “The parties contested l.he trial
on this basis and it would be improper, in my view, to open a new 1ssuc al
this time™."® )
§2.69 There remains a distinction, however, between an entirely fresh_igsue,
which has not been pleaded or adverted to in the evidence, and an issue
which has been pleaded but not pursued in the course of the trial. In the
former circumstances, the issue is most unlikely to be heard on appeal. In
Canadiana Towers Ltd. v Fawcent,'” the Ontario Court of Appeal consid-
ered whether the appellant ought to be permitted to ground his appeal
entirely on issues that were neither pleaded nor argued at trial. The Court
declined to dispose of the new issues raised, citing the often-quoted passage
in Lord Herschell’s reasons in The "Tasmania ™

My Lords, 1 think that a point such as this, not taken at the trial, and pre-
sented for the first time in the Court of Appeal, ought to be most jealously
scrutinised. The conduct of & cause at the irial is governed by, and the ques-
tions asked of the witnesses are directed to, the points then suggested. And it
is ohvipus that no care is exercised in the elucidation of facts not matenial to
them.

8 i) v KfD, [1999] 00, Mo. 1953, 122 0.A.C. 36 at paras. 15 e seq. (Ome, C.A); see also
drfand v Trvior, [1935] O, No, 544, [1955] O.R. 131 (Ont. C.A.); Tealamatas v. Wawanesa
Minreal Tnswrance Co., [1982] 01 Moo 181, 31 C.RC, 257 (On CA Y, Cheisfie v Hestoan
Radio Groig Lid., [1990] B.C.J. No, 2678, 73 DLLER. (dth) 346 {B.CC A

'*! (193] 5.C.J. Mo. 58, 1 DLR. (4th) 187, [1983] 2 SCR 2 {SC.C.) see also Hague v
Biflimgs, [1993] 01, No. 545, 13 O.R, (3d) 298 (Ont. CAL)L

2 Grar v Cotte, tbid, an 190 (D.L.R.). See also B v Feral, [1993] AJ. No, 767, 145 AR, 225,
%5 C.C.C. (3d) 411 (Ala, T.A,), where the count foend that the defence could not raiss a new

Charser argument on appeal where counsel for the defence chose, as a trial tactic and in agree-
ent with the Crown, mot 10 lead the Charter issue of admissibility at sl

=1 [1978) 0.J. No. 3564, 21 O.R. (2d) 345 (OnL CA).
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It appears to me that under these circomstances a Court of Appeal ought
anly to decide in favour of an appellant on a ground there put forward for
the first time, if it be satisfied beyond doubt, first, that it has before it all the
facts bearing upon the new contention, as completely as would have been
the case if the controversy had arisen at the trial; and next, that no satisfac-
tory explanation could have been offered by those whose conduct s im-
pugned if an opportunity for explanation had been afforded them when in
the witness box.

§2.70 Shortly thercafier, in Shaver Hospital for Chest Diseases v. Slesar,'*
the Ontario Court of Appeal again declined to dispose of new issues on
appeal, this time in circumstances in which the matter was pleaded but was
not pursued at trial. Lacourciere J.A., speaking for the Court, took the view
that while there was some evidence conceming the new argument led at trial,
the scope of the evidence was insufficient to ground the argument for the
purposes of appeal. His Lordship stated: *, . . it would be manifestly unfair
to the respondent 1o allow the appellant to argue a point which was not
raised at the trial at a time when relevant evidence bearing on it could have
been introduced™,'*

§2.71 Similarly, in National Trust Co. v. Bouckhuyt,"" the Ontario Court of
Appeal refused to permit an appellant to challenge the validity of applicable
regulations in the appeal in circumstances in which the matter had not been
raised at trial and, furthermore, the appellants had conceded at trial that the
validity of the regulations was not in dispute.'™

§2.72 Where a point is pleaded but not pursued at trial, the question
whether it may be raised later on appeal will depend upon the reasons for its
failure to be pursued at trial. For example, in Shaver,”™ the point in issue
was pleaded but in the discretion of counsel was never made a live issue at
trial. In these circumstances, the appellant was not entitled to change his tack
for the purposes of the appeal. However, in Carriss v Buxton,"™" the respon-
dent’s counsel had unsuccessfully sought an amendment to the statement of
claim at trial, He subsequently consented to the case being put to the jury on

124 1890y, 15 App. Cas. 223 a1 225 (H.L.), quoted in Canadiana Towers, ibid, a1 547. See also
Searborough Golf & Counrry Club Ltd v Scarborough (Cinl, [1988] 0.1 Mo, 1981, 54
DLE, (dth) 1 at 13 {Ont. C.A.); Tangee w Calmonion fnvestments Lid.. [1958] A Mo
423,51 DULLE. (4th) 593 &1 600 (Al C.A),

2% [1979] OJ. No. 4504, 106 D.LR._ (3d) 377 (O, C.A)
8 i, at 383,

127 [1987) O.J. Mo. 930, 61 OR. {2d) 640 (Ont. C.AL).

R Ihid , at 646,

12 ehaver Hospital for Chest Diseases v Slesar ef all, [1979] 0., No. 4304, 106 D.LR. (34} 377
{Ont. C.A.).

M [1958] 5.C.J, No. 12, [1938] S.C.R. 441 (5.C.C.).
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—

a hasis that, naturally, did not account for the amendment he had sought. On
appeal to the Supreme Court of Canada, Cartwright J. (as he then was),
speaking for a majority of the Court, pointed out that in these circumstances
the rule which holds a litigant to a position deliberately assumed by his
counsel at trial”' ought not to be applied where the position assumed at trial
arose from a contrary ruling by the trial judge. His Lordship stated: *. . . that
rule does not preclude counsel for the respondent from raising in this Court
the very ground which he pressed vigorously, albeit unsuccessfully, at the
mial”, '

§2.73 [t would seem that the only cases in which a new issue can be raised
on appeal are cases in which the question is one of law upon which further
evidence is not required.'” In Harris v Burgess,' the appellant appealed
from the dismissal of his action for specific performance of an agreement for
the purchase of the appellant’s interest in a partnership. On appeal, the New
Brunswick Court of Appeal declined to interfere with the trial judge’s view
of the evidence concerning the alleged agreement, but held that by the very
act of bringing this action the appellant had dissolved the partnership,
notwithstanding that this argument had not been pleaded or argued at trial.

§2.74 A respondent is in a slightly better position than an appellant with
respect to new issues, in the sense that an appellate court will generally give
greater latitude to a party seeking to uphold a judgment in its favour.
Although R. v Perka' is a criminal case, Dickson J. (as he then was) made
general comments concerning the position of a respondent on appeal. In
Perka, the accused were acquitted on the basis of the defence of necessity,
The British Columbia Court of Appeal reversed the acquittal and ordered a
new frial." On appeal to the Supreme Court of Canada, the accused
appealed from the reversal of their acquittal on several grounds. The Crown,
as respondent, opposed the appellants’ grounds and added a separate ground,
that the tnal judge had erred in charging the jury with respect to the neces-
sity defence. In the Supreme Court of Canada, the appellants objected to the

"™ See Seon v The Fermie Lumber Compamy Limited, [1904) B.C.J, Me 10, 11 BCR. 91
(BL.CA)L

2 Corriss v Bucton, [1958] 5.C0. Ne. 32, [1958] S.C.R. 441 at 470 (S.C.C).
B2 Aiberia {Mimisser of Infrastruciure) v Nilszon, [2002] AL Mo, 1474, 2002 ABCA J83 i pari.
175 jAla CA) Canpds (Fimon Rights Commizsion) v Teromio-Oemirion Saak, [1995]

F.C.J. Mo, 1036, [1998] 4 FC 205 (F.C.ALL In some cases, the issue may be raised from the
bench: MacLeod v Forg, [1999) BLC.J. Moo 924, 67 BLC LR, (3d) 355 (F.C.AL

LH [1937] 4 LR 219 (N.B.C ALY, see also Adrher v Leomasi, [19%6] 5.0, P 10F, 140 DR,
(d1hb) 2335 ar 24748 (S.C.C0, in which the relevant evadence was in the record and the neces-
sary findings of fact had besn made with reference to the proposed new question of law.

% [1984] 5.C.0. No. 40, 13 DLL.R. (4h) 1, [1984] 2 S.C.R. 232 (S.C.C.).
HR [ 1982] B.CL. No. 924, 69 C.C.C. (3d) 405 (B.C.C.A.)L
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Crown’s presentation of arguments with respect to the necessity defence on
the basis that these arguments were in the nature of a cross-appeal in the

absence of an appeal as of right or leave to appeal having been granted.
Dickson J, stated:

In both civil and criminal matters it is apen 10 a respondent to advance any
argument to sustain the judgment below, and he is not limited to appellant’s
points of law. A party cannot, however, raise an entirely mew argument
which has not been raised below and in relation to which it might have been
necessary o adduce evidence at trial: see Brown v Dean of al, [1910] A.C.
373, Dormuth e al. v Unterciner et al (1963 L 43 DLLR. (2d) 135, [1964]
S.CR. 122, 46 WWR, 20: 85 "Tordenskiold™ v Horn Join Stock Co. of
Shipowners (1908), 41 S.C.R. 154: Dairy Foods, fnc v Co-operarive Agri-
cole de Granby {(1975), 64 DLLR, (3d) 577, 23 C.PR. (2d) 1, [1978] 2
S.C.R. 651. That is not the case here. The necessity defence was raised and
fully argued in both courts below. Therefore, if we regard the Crown's sub-
Mission as an argument to sustain the judgment below, this Court undoubt-
edly has jurisdiction o hear and decide the issue. Even if we regard the
Crown’s submission with regard to necessity as seeking to vary the decision
of the coun below, Supreme Court Rule 291 would still give this Court the
power to treat the whole case as open:

29(1) If a respondent intends at the hearing of an appeal to argue
that the decision of the court below should be varied, he shall,
within thirty days after the service of the notice of appeal or within
such time as a Judge allows, give notice of such intention to all par-
ties who may be affected thereby. The omission fo give such notice
shall not in any way limit the power of the Court to treat the whele
case as open but may, i the discretion of the Court, be a ground
for an adjournment of the hearing,

L]

: [Emphasis added )"
§2.75 It does not follow, of course, that a respondent may obtain fresh relief
with arguments raised in this fashion,”™ but the Court’s reasoning in Perka is
indicative of the wide berth that is given to respondents who seek to support
the judgment obtained below,

§1.76 The question of the permissibility of new issues on appeal is some-
times intertwined with the question of the admission of fresh evidence,
discussed in the section below. Southin J.A, of the British Columbia Court
of Appeal put it this way:

BT R v Perka, [1984] S.C.J. No. 40, 13 DLR. (4th) 1 at § (DLR.). See also Reich v Sager,

[1997] B.CJ. No. 2850, 43 B.C.L.R (3) 43 (B.C.C.A.).

See the discussion of Guillemente v R, [1986] 5.C.1. No. 24, [1986] 1 S.C.R. 356 (5.C.C.}, in
Chapter 4 “Appellate Powers in Criminal Matters™, See also Shell Camada Lid v Canada,
[1998) $.C.C.A. No. 179, 171 DLLR, (4th) 238 (S.C.C.).
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Fresh evidence is permitted so that the interests of justice will be properly
served. But the interests of justice are not properiy served when litigants go
to trial on certain issues and those 1ssucs are resolved in a way that one lii-
gant considers unsatisfactory, and he or she then seeks to put before this
Court a wholly new theory and 1o raise evidence in suppor of a theory that
1 completely different from that which engaged the leamed trial judge. ="

D. ADMITTING FRESH EVIDENCE

§2.77 The power of an appellate court to admit fresh evidence is provided
by statute in terms which leave the widest possible scope for the exercise of
the court’s discretion. In Ontario, the apphcable provision is subsection
134(4) of the Cowrts of Justice Act, which reads as follows:

(4) Unless otherwise provided, a court 1o which an appeal is taken may,
ifl & proper case,

{b}  receive further evidence by affidavit, transeript of oral examina-
tion, oral examination before the court or in such other manner as
the court direces:

to enable the court to determine the appeal.

Motably, the Ontario courts have ruled that by virtue of the express reference
contamed in section 134(4) to “an appeal”, fresh evidence cannot be

tendered for the purposes of a motion for leave to appeal due to the leave
court’s lack of jurisdiction to admit such evidence, '

1. The Test

§2.78 The applicable test for the admission of fresh evidence on appeal has
long been settled. Indeed. the various components of the test have vared
little during this century, In the judgment of the Supreme Court of Canada in

e

"W Osburne v Paviick, unreponed, January 4, 2000, Doc. Mo, CAD25147, Roubes, Ryan and I
Southin, JJ.A. at para. 10 (B.C.C.A). Similarly, in Romaine Estare 1. Romaing, [2001] B.C . i
Mo. ITTS, 205 D.L.R. (4h) 320 (B.C.C.A.), the British Columbia Court of Appeal confirmed
that an appeflate count’s willingness to consider new issues an appeal will ke determined, in
part, by “balsncing the interests of justice as they affect all the parties™ (ses para. 1.

" SEMSofi com tnc. v Rampart Securities (Trustee o, [2005] 0.0, No. 4847, T8 O.R. (3] 52|
(001 Dhv. Cr b In sduter, the Dvisionn] Court further suggested that partics seeking o adduce
fresh evidence should bring such evidence 1o the atention of the irial Judge before the judp-

ment is entered, Faling which the “duec diligence” component of the Palmer test (discussed
below) will not have been adequately satisfed




